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THERE is an old maxim of the common law res perit domino, 
which means that when a thing is destroyed the loss falls upon the 
owner of it, and this applies to a temporary ownership as well as 
an absolute title, and there is no greater hardship in the former 
case than in the latter. If one man has an estate for years ina 
house, and another the reversion, and the house burns down, the 
tenant according to this maxim suffers the loss of his term, and 
the reversioner the loss of his reversion. There is no good reason 
why the loss of both should fall upon the landlord. The tenant’s 
loss at best is but temporary, the landlord’s is permanent. If the 
tenant has agreed to pay rent there is no good reason why he 
should not continue to pay it. The loss is his for the length of his 
term, not the landlord’s. The landlord might as well ask to be 
relieved of the mortgage he had given for the purchase money, 
because the house he was to pay for is gone. The tenant as well 
as the landlord might have protected himself by insurance. -At all 
events the courts hold that the tenant having agreed to pay rent 
must continue to pay it whether the house was burned or not, and 
that in the absence of a covenant to repair the landlord was not 
obliged to build it up. It is said that ‘‘hard cases make bad law.”’ 
It is generally the courts that make the bad law by trying to re- 
lieve the hard cases. But in this matter the legislature having 
heard of a case decided under the old rule, and thinking it a hard 
one, made avery bad law. An act was passed, March 5, 1874, Rev. 
p. 576, providing as follows: 

‘‘That whenever any building or buildings erected on leased 
peamione shall be injured by fire without the fault of the lessee, the 

ndlord shall repair the same as speedily as possible, or in default 
thereof, the rent shall cease until such time as such building or 
buildings shall be put in complete repair ; and in case of the tutal 
destruction of such building or buildings by fire or otherwise, the 
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rent shall be paid up to the time of such destruction, and then 
shall cease and come to an end ; provided always, that this section 
shall not extend to or apply to cases where the parties have other- 
wise stipulated in their agreement of lease.’’ ! 

It may have been well enough to provide that if a building be part- 
ly destroyed the landlord shall repair. This is only adding a cove. 
nant to every lease. And it may be best to have it settled that the 
loss of the building shall fall entirely upon the landlord, who 
usually has insurance, rather than on the tenant who has not ; but 
it cannot be right to direct that if any building on demised premi- 
ses should be destroyed the rent of the entire property should 
cease, no matter how small a part of the property the building may 
be, and even though the tenant retains possession of all the rest of 
the premises. This in terms is what the statute says: ‘‘If any 
building should be wholly destroyed the rent shall cease.’’ It can 
hardly be what the statute means. The legislature had in mind no 
doubt a building on a town lot ; but suppose the premises to be a 
farm of two hundred acres and the building burned is one of the 
barns. Is the rent to cease and the tenant to go on working the 
farm for four or five years free of rent? Certainly this was not 
intended... But what is to be done under the statute? There is no 
provision for a surrender of the term or for an apportionment of 
the rent. The question has arisen lately in practice and has no 
doubt often arisen before, but unfortunately there seems to have 
been no interpretation of the statute by the courts. It was brought 
up in Coles v. Celluloid Man. Co., 10 Vroom 326, but the chief 
justice only affirmed the common law doctrine and said that the 
statute did not apply to a case that arose before it was passed. It is 
important that the statute should be revised by the legislature at 


its next session, 


In White v. County Judge, Supreme Court of Oregon, 22 Re- 
porter 26, it was held that a statute “‘which requires previous 
registry as a prerequisite to the right to vote is, ipso facto, void.”’ 
Waldo, C. J., grows eloquent over the invaluable right of the citizen 
to his vote, and his decision is broad enough to apply to all consti- 
tutions except|those which provide, as in New York, that laws shall 
be made for ascertaining by proper proofs the citizens who shall 
be entitled to the right of suffrage; but does not this very provision 
suggest the principle upon which the registry laws are valid, 
whether they are expressly provided for or not? In Texas they 
have made sure by providing in the constitution that no law shall 
ever be enacted requiring a registration of the voters in that state. 








Hazard v. Robinson, Supreme Court of Rhode Island, Jan. 23, 
1886, 5 East. Rep. 578, relates to the practice on a bill to redeem a 
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mortgage. _The court decides against the English practice and 
holds that after a decree directing that the bill shall be dismissed 
for failure to. pay the mortgage within a certain time no further 
decree need be entered dismissing the bill at the expiration of the 
limited time. Thecourt says: ‘‘ Without doubt an affidavit of non- 
payment with a consequent dismissal of the bill is a convenient 
way of showing a complete foreclosure; but we are not prepared 
to say that there cannot be a foreclosure without this. The entry 
of the order for dismissal is purely formal ; it will be done as of 
course; and to hold that a bill to redeem is kept open by the non- 
observance of a mere form, after the mortgagee’s default, is not 
in accordance with the more liberal practice of modern days. 
Moreover we do not think that such has been the practice of 
this country,’ distinguishing Bolles v. Duff, 43 N. Y. 469, and 
citing Stevens v. Miner, 110 Mass. 57. The English practice of 
entering an order is stated in 2 Dan. Ch. Pl. & Pr. 398, and Sea- 
ton’s Forms, 147 V and note. 





' Phillips v. Negley, U. 8. Supreme Court, April 12, 1886, holds 
that a federal court is without power to set aside a judgment on 
motion after the expiration of the term at which it was entered and 
that the proper remedy to set aside a judgment because of fraud or 
irregularity is after the end of a term by a bill in equity. In 
this they reaffirmed the doctrine decided upon full examination 
of the authorities in Bronson v. Schulten, 104 U. S. 410. ‘‘ The 
question,’’ the court said in that case, ‘‘ relates to the power of the 
courts and not to the mode of procedure. It is whether there 
exists in the court the authority to set aside, vacate and modify 
its final judgments after the term at which they were rendered, 
and this authority can neither be conferred upon nor withheld 
from the courts of the United States by the statutes of a state nor 
the practice of its courts.’’ And the court said in this case that 
the decision of the court in that case rested, ‘‘ upon the emphatic 
denial of the power of the court to set aside a judgment upon 
motion made after the term and grant a new trial, except in the 
limited class of cases enumerated as reached by the previous prac. 
tice under writs of error coram vobis, or for the purpose of cor- 
recting the record according to the fact, where mistakes have 
occurred from the misprision of the clerk.’’ And again the court 
said: ‘‘ It is equally well established by the decisions of this court 
that the appropriate remedy for relief against a judgment at law 
wrongfully obtained is by a bill in equity and the cases in which 
that remedy is applicable have been clearly defined. This inde- 
péndent jurisdiction in equity over judgments at law by implica- 
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tion negatives the remedy at law in the same courts where they 
were rendered, for the same causes, bevause that equitable juris- 
diction is resorted to only because there was no Spe remedy 


Jersey the Court of Errors has intimated that a bill in equity was not 
necessary for the purpose of obtaining a new trial because of evidence 
newly discovered after the expiration of the term, but in 1885, 
in order to make sure that a bill in equity should not be necessary, 
a statute was passed providing that it shall not be necessary in any 
case to file a bill in equity to obtain a new trial merely because the 
term has expired. In view of this decision of the Supreme Court 
that after the term the power of the court over the judgment and 
over the parties is gone and that any action in regard to the judg- 
ment must be by a new and formal proceeding by virtue of equit- 
able powers it may be doubtful whether this statute is sufficient 
by implication to confer such powers upon a common law court. 
We think it is. It is virtually an extension of the power of the 
common law court over its own judgment and not the conferring of 
an equitable power over the parties. If the power is extended the 
rights of the parties are not absolutely fixed. The court is per- 
mitted to act after the term as it would have acted before the term 
had expired; the powers it had before it can exercise after; the 
judgment is final but subject still to certain conditions with respect 
to fraud and mistake. 





In Yeoman v. Petty, Adm’r, Court of Chancery of N. J., 4 Atl. 
Rep. 630, it was held by Brrp, V. C., that where a husband receives 
money to be held in trust for his wife, the statute of limitations 
does not apply. He said: Until the statute of limitations is ex- 
pressly extended to such cases, I cannot think it wise for the 
court to hold that, because the husband or wife, who has a claim 
against the other, does not bring the suit within the statutory 
period, it shall be barred. The policy of the lawis to prevent 
litigation between husband and wife. The doctrine contended for 
would frequently render it inevitable, and also disastrous to domes- 
tic peace. See Angell, Lim. §60; Towers v. Hagner, 3 Whart. 48. 
To these references may be added Lahr’s Appeal, 90 Pa. St. 507. 





In England v. Dearborn, Supreme Judicial Court of Mass., May 
8, 1886, 5 East. Rep. 540 it was held that the president, treasurer 
and general manager, being the same individual of a manufactur- 
ing corporation, cannot, without special authority, and without the 
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knowledge or acquiescence of the’ board of directors, execute a 
valid mortgage covering nearly the entire personal property of the 
corporation to secure a past indebtedness. Such a mortgage, with- 
out any evidence of ratification by the directors, is invalid. The 
fact that the officer executing the mortgage owned nearly all the 
shares of the company does not change the rule. 





In Bank for Savings of the City of New York v. Grace as Mayor, 
Htc., New York Court of Appeals, April 30, 1886, 5 East. Rep. 
543, it was held that in estimating the indebtedness of the city 
of New York with reference to the constitutional provision prohib- 
iting cities of over one hundred thousand inhabitants from incur- 
ring an indebtedness exceeding ten per cent. of the assessed value 
of its real estate, the sinking fund of the city is not to be included 
as a part of its indebtedness. 





In Home v. Walton, Supreme Court of Illinois, 7 N. E. Rep. 100, 
and in another case between the same parties, 7bid 103, it was held 
that in an action for deceit and false representations in respect to 
the value of the security on a loan of money, the measure of 
damages is not the difference in value between the value of the 
property at the time of the transaction, and what it would have 
been worth at that time if the representations had been true, but 
the amount of the money lent. The court said: Where there has 
been a sale of land and fraudulent representations have been made 
as to its value or quality, or condition, the measure of damages is 
undoubtedly the difference between the actual value of the land 
and the value of it as it was represented to be at the time of the 
sale, but they held that in these cases of money lent the grava- 
men of the offence is the deceit of the defendant, by which the 
plaintiff was induced to part with her money by means of the 
false and fraudulent representations, and that since the actual loss 
of the plaintiff was the money she was thus induced to part with, 
this was the measure of the damages. 





In Pope v. Porter, New York Court of Appeals, June 1, 1886, 5 
East. Rep. 557, the plaintiff and the defendant made an agreement 
in writing as follows: ‘‘ Sold to the following named parties Scotch 
pig iron to arrive as specified below: . . 500 tons of Coltness 
pig iron at $36 per ton for shipment, to be due here in April next, 
500 tons of Caulder ‘pig iron at $34 per ton for shipment, to be due 
here in March next,‘ payable on arrival here by four months’ note, 
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indorsed by the above-named parties with interest added at 6 per 
cent.”’ The plaintiff made default in the outset as to delivery of 
the Caulder iron, but claimed to recover for the Coltness iron, as 
to which he was not in default. It was held that the agreement 
constituted one entire contract, and was not divisible. 

FRENCH, J., said: The vendee is not compelled to accept a part per- 
formance in the inverse order of his contract, but only according to 
its terms; and where at its initial point the vender is in default, the 
right to rescind or abandon belongs to the vendee, and necessarily 
and justly must apply to the whole contract remaining unper- 
formed. Otherwise the one‘contract is split into two, each indepen- 
dent of the other. Substantially this doctrine has been recently 
decided. Norrington v. Wright, 115 U. 8. 188. The reasoning of 
that case seems to us accurate and decisive, and we follow it with- 
out hesitation. 





In Trainer v. Trumbull, Supreme Judicial Court of Mass., May 
7, 1886, 5 East. Rep. 528, it appeared that the plaintiff took the 
defendant when a child from the poor house to her home, and for 
several years cared for him, providing him with food, clothing, 
medical attendance and the means of education. The plaintiff did 
this at the request of the defendant’s father, but relying upon the 
fact that the defendant was the prospective heir to about $10,000. 
The defendant had a guardian, but the guardian had no means 
belonging to the defendant with which to care for him during the 
time he was living with the plaintiff. The plaintiff afterward 
brought this action to recover of the defendant the reasonable 
value of such services rendered him while he was living at her 
home on the ground that they were necessaries, and it was held 
that plaintiff was entitled to recover. 

The court said: It is true that a guardian is not obliged to pro- 
vide for the support of his ward, when he has no property of the 
ward available for that purpose; and, if he has no other resource, 
no doubt he may under such circumstances place the ward in an 
almshouse. The authorities cited by the defendant go no further 
than this. Spring v. Woodworth, 2 Allen 206. But this by no 
means implies that a boy with an expectation of a fortune of $10,- 
000 should be brought up in an almshouse if any suitable person 
will take him and bring him up properly on the credit of his ex- 
pectations. On the other hand it seems to us highly proper for a 
parent or guardian under such circumstances to do what the father 
did in this case, leaving it for the boy’s guardian to see to it that 
an unreasonable price is not paid. Looking to the advantage of 
his subsequent life, as well as to his welfare for the time being, 
his transfer from an almshouse to a suitable person, by whom he 





oe it le i ie te a a eo ee 


EDITORIAL NOTES. 231 


would be cared for and educated, would certainly be judicious, and 
the support and education furnished to an infant of such expecta- 
tions, whose means were not presently available, fall clearly within 
the class of necessaries. In Met. Cont. 70, the authorities of Lord 
Manstield is cited to the point, that a sum advanced for taking an 
infant out of jail is for necessaries. Earl of Buckinghamshire v. 
Drury, 2 Eden 72; see also Clarke v. Leslie, 5 Esp. 28. Giving 
credit to the infant’s expectation of property is the same as giving 
credit to him. 





In Johnson v. District of Columbia, U. 8. Supreme Court, April 
19, 1886, the Supreme Court defines very clearly the distinction 
between the judicial and administrative duties of municipal cor- 
porations with reference to their liability for damages to individ- 
uals. The action was brought against a municipality to recover 
damages for injuries done by an overflow from a sewer and the 
question was whether evidence could be admitted tending to show 
that the plan upon which the sewer had been constructed by the 
authorities had not been judiciously selected. It was held that 
it was not admissible. 

Gray, J., said: The duties of the municipal authorities,: in 
adopting a general plan of drainage, and determining when and 
where sewers shall be built, of what size and at what level, are of a 
guasi judicial nature involving the exercise of deliberate judgment 
and large discretion and depending upon considerations affecting 
the public health and general convenience throughout an exten- 
sive territory; and the exercise of such judgment and discretion 
in the selection and adoption of the general plan or system of 
drainage is not subject to revision by a court or jury in a private 
action for not sufficiently draining a particular lot of land. But 
the construction and repair of sewers, according to the general plan 
so adopted, are simply ministerial duties, and for any negligence 
in so constructing a sewer, or keeping it in repair, the municipality 
which has constructed and owns the sewer may be sued by a person 
whose property is thereby injured. The principal decisions upon 
the subject are collected in the briefs of counsel, and generally, if 
not uniformly, support these propositions. The leading authori- 
ties are the judgments of the Supreme Judicial Court of Massachu- 
setts, delivered by Mr. Justice Hoar in Child v. Boston, 4 Allen 41, 
51-53, and of the Court of Appeals of New York, delivered by 
Chief Justice Denio in Mills v. Brooklyn, 32 N. Y. 439, 495-500. 





- ~ SUMMARY EJECTMENT BY A GRANTEE. 


Can the grantee of a conveyance in fee, by virtue of his convey- 
ance, maintain summary proceedings under the Landlord and 
Tenant Act, (Rev. page 572,) to dispossess his grantor’s tenant?! 
This question does not appear to have been passed upon by the 
Supreme Court of New Jersey: - It has often arisen in practice and 
seems to have been answered in the negative by the bar, and until 
lately by the District Courts of the city of Newark. Recently, 
however, in the case of Gatti v. Meyer, Judge Henry, of the Second 
District Court, has expressed a contrary opinion. That he is right, 
and that this question should be answered in the affirmative, seems 
to follow from the origin and purpose of the act, from its terms, 
from the authority of text books, and the decisions of Courts. 

The relation of landlord and tenant has a dual character. It is 
both a contract and an estate. For breach of contract the landlord 
had and has the usual remedy, an action for damages. But this 
remedy left the defaulter still in possession of his landlord’s prop- 
erty at least pending suit. To prevent this the landlords made 
their tenants’ interest conditional, and reserved to themselves a 
right of entry upon breach of condition enforceable by an action 
of ejectment. A chose in action being unassignable at common 
law, it was impossible for a grantee or assignee of the reversion to 
take advantage of such right of entry reserved to his grantor. 
Accordingly the Statute 32, Henry VIII, was passed, which pro- 
vided that all ‘‘grantees or assignees of any lands let to lease, or 
of the reversion thereof, should have and enjoy the like advantage 
against lessees, etc., by entry for non-payment or other forfeiture, 
and enjoy all covenants, conditions and agreements, etc., as the 
lessors and their heirs ought or might have had.”’ This statute was 
adopted by our state in 1797, and has always been a part of our 
law since then. (Rev., Title Conveyances, Sec. 79.) In 1820 the 
state of New York enacted ‘the statute for summary procedure 
which our own state adopted in 1847, (Acts 1847, page 142). In 
New York the act has since been stretched far beyond the original 
design, but here it remains substantially the same. The two com- 
monest occasions for the exercise of the right of eptry by a land- 
lord, default in the payment of rent and expiration of the term, 
were made the subject of a special statutory proceeding. The 
purpose of the statute was remedial; to substitute a speedy, 
simple and cheap method for the slow, cumbrous and costly action 
of ejectment. At the time of its adoption, grantees or assignees 
were, as has been shown, possessed of all the rights of their 
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grantors. No reason is apparent why they should have been 
excluded’ from the benefit of this remedial law.. On the contrary 
the plain principles of justice’and public policy require that they 
should be embraced within its provisions. Under these circum- 
stances the burden is upon those who contend that this statute 
leaves assigns just where the statute of Henry VIII left them three 
hundred years before. And in the absence of positive and un- 
equivocal evidence of an intent to exclude them, the principles of 
rational construction compel us to hold that being within the range 
and scope of the evil they are within that of the remedy. 

But the statute does not leave this matter to be settled by argu- 
ment. It- authorizes ‘‘any landlord, his legal representatives or 
assigns,’”’ to make the affidavit and bring the proceeding. The 
word assigns here ‘used is the familiar one of conveyances in fee. 
Technically it means any one who holds by deed or will. | (3 Wash. 
R. P. page 6, Sec. 4.) In express'terms therefore the statute gives 
grantees and devisees the benefit of its provisions. It takes up the 
law just where the statute of Henry VIII left it, and carries it 
forward. The-short cut it devises isnot a private way fora selected 
few, but a thoroughfare open to all who were previously obliged to 
travel the old and circuitous route. 

Such is the view expressed'in Taylor's Landlord and Tenant, 
page 560, Sec. 720. ‘‘The right tosummary proceedings applies in 
favor of the assignees of the reversion, for they succeed to all the 
rights of the original landlord.’’ Such also is the view of McAdam 
(2nd Edition), Landlord and Tenant, page 618, etc. In New York 
this view has been either adjudicated or accepted as correct in a 
number of cases: Gardner v. Keteltas, 3 Hill:; Birdsall v. Philips, 
17 Wend. 475; Miller v. Levi, 44 N. Y. 492; Becar v. Flues, 64 N. 
Y. 520; People v. Angel, 61 How. 157, and others. 

OBsECTIONS.—Two objections have been urged to this view. First, 
That thé act applies only, to use the language of the New York 
Courts, (Evertson v. Sutton, 5 Wend. 281,) to ‘‘ conventional tenan- 
cies”’ or to use that of our own (Fowler v. Roe, 1 Dutch. 549,) to 
cases where the relation of landlord’ and tenant exists by agree- 
ment, and that no such tenancy or relation exists between the 
assignee of the lessor and the lessee. Second, That the language 
of the act (Sec. 17,) forbidding ‘the plaintiff to enter into proof of 
the title, debars an assignee from producing in the proceedings the 
deed which entitles him‘to the reversion. Careful consideration 
will show the error in both these objections. In each instance it 
will be found to arise from viewing a part of the subject matter 
instead of the whole. The first objection, for instance, arises evi- 
dently from considering a tenancy simply as a personal contract, 
and ignoring its character us an estate. Between landlord and 
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tenant there is both privity of contract and privity of estate. By 
virtue of the latter the assigns of the original parties are brought 
into privity of contract with each other. Thus an assignment of 
the lease by the lessee brings the assignee into privity with the 
original landlord. 1 Parsons Cont., Title Hiring Real Property, 
Sec. 3. When the relation of landlord and tenant is once estab- 
lished it attaches to all who succeed to the tenants rights. Jack- 
son v. Davis, 5 Cow. 123. And corresponding to this right of the 
lessee to assign is that of the lessor to assign or convey the rever- 
sion, and that brings in new parties with the rights of the rever- 
sioner. 1 Wash. R. P. Chap. 10, Sec. 5. 

‘‘ The contract of letting is not a personal one,’’ says Lord Coke, 
‘* but is annexed to the fee ;’’ nailed fast to it, so tosay, and, unless 
expressly .dissevered, passes .along with it into whosesoever 
hands the fee may go with all its reciprocal rights, duties and 
incidents, and thus the relation of landlord and tenant attaches to 
the assign and the tenant. So the assignment of the reversion 
carries with it the rent, ipso facto, and the right to sue in assignee’s 
name. Abbott v. Hanson, 4 Zab. 495. And thus also the convey- 
ance of the fee breaks the relation of landlord and tenant between 
the original lessor and lessee so as to furnish the lessee witha 
defence to an action of ejectment brought by his lessor. Den ex 
dem Howell v. Ashmore, 2 Zab. 265. 

‘*‘At this day,’’ said Judge Cowen, almost fifty years ago, ‘‘it- can- 
not be doubted but that the relation of landlord and tenant exists in 
the strictest conventional sense between the lessee and the assignee 
of the lessor, where there was a convention between the original 
parties.”’ Birdsall v. Philips, 17 Wend. 475. It seems strange that 
any one should ever have doubted it, for it seems so plain that no 
matter what happened to the reversion, the tenant’s rights depended 
upon the convention, or agreement under which he entered, were 
limited by it, and constituted either a conventional tenancy or else 
nothing at all. 

As to the second objection, Sec. 17 provides that plaintiff must 
have right of possession without proving title. What is the mean- 
ing of this section? In answering this question we must construe 
the statute as a whole. Its different parts must be made to har- 
monize and not to contradict each other. It cannot be held to take 
away in one section what it authorizes in another. Applying this 
principle what is the result? As already explained the word 
‘*assigns’’ means one who holds by deed or will. In authorizing 
him to make the affidavit and institute the proceedings, by neces- 
sary implication it authorizes him to produce the deed, primary 
evidence of the fact which makes him such. It becomes a reduc- 
tio ad absurdum to contend that a statute which authorizes an 
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assign to make the affidavit does not permit him to prove the truth 
of the facts of the affidavit when called upon so todo. We must, 
therefore, give to this expression ‘‘without proving title,”’ a meaning 
which does not conflict with the production of a deed for the pur- 
pose of showing an assignment of the reversion. Moreover that 
the production of a deed for such a purpose is not proving title, 
follows from the established principles of law, that there can be 
no question of title between the lessee and the assignee of the 
reversion, because the lessee cannot dispute the assignee’s title any 
more than he can dispute that of the original landlord. 3 Wash. 
R. P. Chap. X, 8. 5; People v. Angel, 61 How. Pr. 157. Therefore 
the production of the deed to prove that the plaintiff is such an 
assignee cannot be proof of the title within the meaning of this 
section. 

To the student of the history of this subject the object and pur- 
pose of this section is plain. It did not form a part of the original 
act. It was adopted the next year. (Acts, 1848, p. 185.) Its 
object was to limit by legislative enactment, as had already been 
done by judicial construction in New York, the operation of the 
act to conventional tenancies, and thus to prevent its perversion 
into an act for the oppression of unfortunate mortgagors, o7 into a 
trial of disputed and intricate questions of title. 

JAMES M. TRIMBLE. 





JANEWAY, ET AL. v. PENNSYLVANIA RAILROAD CO. 
(U. S. Circuit Court, District of New Jersey.) 


Negligence—Damages—/roximate and Remote arising from Fire—Loss of Business, of 
Profits and of Special Contracts. 


This was the trial of the suit brought by Janeway & Co. against 
the Pennsylvania Railroad Company for damages caused by the 
destruction of the plaintiff's mills by fire, caused by a collision of 
an engine with an oil train on the defendant’s road. It was tried 
before Judge Nixon and a jury at the March term,. 1886, and 
occupied two weeks. 

Messrs. John R. Emery, Willard P. Voorhees and A. Q. Keas- 
bey, appeared for plaintiff, and 

Messrs. Edw. T. Green and Barker Gummere, for the defendant. 

Nixon, J., in charging the jury, said: This suit is brought to 
recover damages of the defendant company for alleged injuries to 
the property of the plaintiffs, from the negligence of the defend- 
ant’s servants. About two o’clock on the morning of February 7, 
1885, an oil train was passing over the road of the defendant, at the 
city of New Brunswick, toward New York. » Having crossed 
the river on one of the two tracks which are laid through 
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New Brunswick, it reached East New Brunswick, and at- 
tempted ‘to proceed over the easterly freight.track, being one of 
four tracks which are laid beyond East New Brunswick in the 
direction of New York. The oil train being heavy and having to 
overcome an up-grade, the engine did not have sufficient power to 
move the train over the new track. It stood there until the ‘‘ owl 
train’’ passed over one of the two tracks for New York, and then 
reversed its engine and went backward until the rear of the train 
came to or near Water street, in New Brunswick, on the main road. 
While standing there, or in the act of moving, another freight 
train, bound for New York from Gray’s Ferry, near Philadelphia, 
came on at considerable speed, and ran into the rear of the oil 
train, crushing the caboose and three of the oil cars, and setting 
the oil on fire. One oil car was thrown over the track into Water 
street, one of the business streets of New Brunswick, running 25 
or 30 feet under the track of the railroad. The third oil car being 
at the arch over the canal fell into the bed of the canal, from which 
the water had been nearly all drawn, the small quantity remaining 
at the bottom being cover with ice. The burning oil which escaped 
from two tank cars, one remaining on the track and the other fall- 
ing into Water street, ran down the gutters of the street blazing as 
it went. A portion of the stream of oil deflected from the street 
near the brick yard, and poured into the canal at some distance 
above the sewer entrance. The remaining portion reaching Somer- 
set street, ran into the sewer, which had been built along the mid- 
dle of that street to the bed of the canal and following the sewer 
emptied into the canal. There was also some testimony tending to 
show that the oil from the car, which fell into the canal, was also 
on fire, and that it was burning as it passed down the canal, but 
the evidence on this latter point is rather speculative than direct. 

The plaintiff's wall paper factory was'a large building, five sto- 
ries in height, 255 feet in length, facing on Water street, and 
extending from Somerset street on the north to Washington street 
on the south, and near the bank of the canal. The flames from 
the burning oil, that entered into the canal from the sewer down 
Somerset street, rose to a considerable height. The privies which 
the plaintiffs had erected on the banks of the canal for the use of 
_ their workmen, appear to have protected the lower story of the 
factory from the flames, at the early stage of the fire; but rising 
over these and coming in contact with the outer walls of the factory 
at the second and third stories'of the northeast corner, they pene- 
trated into the interior through the broken windows, and finding 
there very inflammable matter on which to feed they soon reduced 
the building to ashes with all of its contents. Two questions arise 
at the start respecting the origin of the fire: 
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1. Did it arise on account of the negligence of the defendant 
company ? and 

2. Was there any contributory negligence on the part of the 
plaintiffs ¢ 

There is no liability of the defendant, unless the fire was caused 
by the negligence of its servants, and there is no recovery on the 
part of the plaintiffs if they contributed to the fire to the extent 
that it probably would not have occurred, if they had exercised 
due and ordinary care. 

The learned judge after discussing these points took the question 
of damages, which was the important and interesting question in 
the case. He said: Damages may be defined to be the compensa- 
tion or recompense awarded by the courts to indemnify one who 
has sustained an injury through some wrongful act or neglect. 
They should be as near as possible commensurate with the injury. 
They are general or special—general when they necessarily result 
from the wrong sued for, and special when they do not necessarily 
result from the wrongful act, but follow it as a natural consequence 
in the particular case. The furmer are recoverable under the gen- 
eral allegation of the declaration, but the latter must be specially 
alleged and proved. They are also direct or immediate resulting 
at once from the operation of the tort, without the intervention of 
intermediate causes, or consequential or remote such as the tort 
might not produce without the concurrence of other events. 

These definitions are obvious enough; but the difficulty arises 
in their application and in drawing the line between where the 
direct consequences of the tort end, and the remote consequences 
begin. But such line must be drawn somewhere ; for the law looks 
at the proximate and not at the remote consequences in estimating 
the extent of the compensation for the injury inflicted. The dif- 
ference between the direct and remote consequences of an injurious 
act has been illustrated by a distinguished judge as follows: Sup- 
pose a man should enter his neighbor’s field unlawfully and leave 
the gate open ; if, before the owner knows it, cattle enter and 
destroy the crop, the trespasser is responsible, but if the owner 
sees the gate open and passes it frequently, wilfully and obstinate- 
ly, or through gross negligence leaves it open all summer and 
cattle get in, it is his own folly. So, if one throws a stone and 
breaks a window, the cost of repairing the window is the ordinary 
measure of damage. But if the owner suffers the window to 
remain without repairing for a great length of time, after notice of 
the fact, and his furniture or pictures or other valuable articles, 
sustain damage, or the rain beats in and rots the window, this 
damage would be too remote. The intervening cause of the damage 
was the neglect of the owner, in each case, to use ordinary and 
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reasonable care to protect himself against these remote conse- 
quences of the original wrong. 

Parsons in his valuable work on Contracts, (3 Par. Con. 179) 
comes to the conclusion, upon the whole, that the true principle is 
this: That every defendant should be held liable for all of those 
consequences, which might have been foreseen and expected as the 
result of his conduct, but not for those which he could not have 
foreseen, and was therefore under no moral obligation to take into 
his consideration. 

Different rules for the ascertainment of damages are applicable 
according to the nature of the tort complained of. For instance, 
there is one rule where damages are claimed for breach of con- 
tract ; another, where the complaint is fora personal tort ; and 
still another, where the injury arises from the loss of property. 
We have to deal with the latter case, and we must apply the rules 
which are ordinarily invoked in cases of that kind. The plaintiffs 
complain that they have lost certain descriptions of property which 
was the necessary result of the negligence of the defendant’s ser- 
vants. They claim the burning (1) of their factory building ; (2) of 
their machinery used in carrying on their work; (3) of the blocks 
on which the paper was printed ; (4) of the manufactured stock in 
the building, and the stock, raw or in the course of manufacture, 
and (5) the implements and tools necessary for conducting the 
business, were the direct consequences of the fire. If this be true, 
then the plaintiffs are entitled to compensation for the loss which 
they sustain thereby, and your duty will be to ascertain, as nearly 
as you are able, from the evidence, what sum is commensurate 
with such loss. 

They further claim that the natural result of the fire was to com- 
pel them to pay (1) rent for another building in which to carry on 
the business, until the burnt factory was restored ; (2) the money 
paid for clearing out the rubbish after the fire, before the new 
building could be erected ; (3) the sums which they were obliged to 
‘ pay under the yearly contracts with their selling agents and work- 
men and for which they were hindered, by the destruction of their 
factory, from receiving any service or labor in return. 

If the plaintiffs are entitled to any verdict, and if the testimony 
satisfies you that the amounts claimed to have been paid for these 
several items, were in fact, paid, my charge to you is, that these 
also were direct losses naturally resulting from the fire and should 
be included in your verdict for the plaintiff. 

Whether any interest should be allowed is a matter often left to 
the discretion of the jury, under the circumstances of each par- 
tienlar case. It is left to your discretion now. The usual rule, 
however, is, that compensation to a plaintiff for his loss, involves 
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legal interest from the date of the original writ to the time of the 
verdict. ’ 

The plaintiffs in their declaration have also set up a claim for 
special damages, for injury to their business, by compelling its 
partial suspension for a time, and a consequent loss of profits. As 
I intimated to counsel during the progress of the trial, the practice 
in the federal courts anthorizes me to request you to consider this 
claim, so that your verdict will reveal what allowance, if any, you 
are disposed to make to the plaintiffs on this branch of the case. 
It lies within the boundaries of the unsettled controversy, as to 
what are direct and natural, and what are remote or consequental 
damages. You are to remember that speculative and merely pos- 
sible profits are never to be allowed... The Supreme Court in the 
case of the Railroad Company v. Howard, 13 How. 307, have 
determined their rule, in a suit for the breach of a special contract, 
but so far as I know, they have never declared any opinion in a 
suit for damages to property. They sustained in that case, as an 
instruction to the jury, by the court below, that they should allow, 
by way of damages, such profits as they might find the plaintiff 
had been deprived of, by the determination of the contract by the 
defendant, if they should find the act of termination to be fraudu- 
lent, and said that in such a case the loss of profits is, among 
other things, the difference between the cost of doing the work and 
the price to be paid for it. Applying that principle to the case in 
hand, it is proper to say that the loss of profits, in the event of 
the interruption of business, by a fire, originating in negligence, is 
the difference between the profits actually made, and what -the 
plaintiff with reasonable certainty would have made, if there had 
been no fire. 

Sherman, in his work on Negligence says, that later decisions of 
the courts expressly allow the recovery of profits, where they 
would toa reasonable certainty have been earned had not the 
injury occurred. You have heard the testimony on this point. 
The law requires that the source of profits must be ascertained, 
and its extent defined, and its realization must appear to be reason- 
ably certain. Have the plaintiffs shown you what the source and 
extent of their alleged profits are, and that there is a reasonable 
certainty that they would have been realized if the fire had not 
occurred? If not you are to allow nothing for the loss of profits 
consequent upon the interruption of their business, but, if yes, 
then you are to make such allowance as the testimony shows 
would have been reasonably certain without such interruption of 
business. 

I shall make no further observations, except to repeat that you 
must be careful not to consider or include anything in your find- 
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ings on this part of the case which is merely speculative and pos. 
sible, but only such as directly flow from the defendant’s tort, and 


that the sum found is to be specially stated in your verdict. 


[The 


jury found a verdict for $179,806.89 in favor of the Dainsite, ] 





STATE, GEO. W. CHILDS, ET AL., PROS, v. HOWLAND, COLLECTOR. 
(New Jersey Supreme Court. June Term, 1886.) 


Taxation. — Unlawful Deduction—Re- 
Assessment Under Act of Mar.-23, 1881.— 
If an assessor, in making his assessment for 
taxes, appraises real estate at its true value, 
and from the value of the personal estate of 


appraises the residue at one-third of its value, 
and on the appraisement so made computes 
each one’s tax, the court will ascertain what 
would have been a lawful appraisement and 
correct the levy accordingly. 


each person deducts five hundred dollars and 


On certiorari to review the taxes levied against the prosecutors 
in the year 1885, for the use of the Long Branch Commission. 

Mr. Applegate, for prosecutors. 

Mr. Nevius, for defendants. 

The opinion of the court was delivered by 

Dixon, J.: Among the reasons assigned against the taxes brought 
up by this writ many are of such a nature as not to warrant any 
action by the court. Some of them, however, point to definite 


illegalities in the assessment, which are established by the evidence 
and require judicial correction. 

The assessor testifies that, while he endeavored to appraise real 
estate at its full value, he allowed to each taxpayer a deduction of 
five-hundred dollars from his personal estate and appraised the 


residue at about one-third of its full value. This was a plain vio- 
lation of official duty. The property taxable under the general 
laws of this state embraces both realty and personalty, and the 
constitution requires that all property assessed, personal as well as 
real, shall be assessed according to its true value; nor is any such 
general deduction as was made permitted. The taxable property 
of the prosecutors was largely real estate, and consequently they 
appear to have been charged with an undue proportion of the 
common burden. 

Weare not, however, authorized for this reason to set aside the 
tax, but are required by the act of March 23, 1881, (P. L. 1881, p. 
194), to ascertain for what sum the prosecators were legally liable 
to taxation, and to make proper levy upon them therefor. The 
proofs hitherto taken do not enable us to perform this duty, and 
hence an order may be entered directing a commissioner of the 
court to inquire into and report the true value of the property 
subject to taxation for the year 1885 within the jurisdiction of the 
Long Branch Commission, and what percentage thereof will raise 
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NOTES AND RULINGS AT SUPREME COURT CHAMBERS. 





the amount needed for that year and the true value of the proper- 
ty of the prosecutors upon which that percentage is chargeable. 
On the coming in of such report we will impose the lawful tax in 
lieu of that complained of in these proceedings. 














NOTES AND RULINGS AT SUPREME COURT CHAMBERS. 
[ESSEX COUNTY. | 

The Streets as a Market Place—Resolution Regulating Public 
Nuisance Invalid. 

Application by Mr. Thos. S. Henry and Mr. Fred. S. Stevens for 
a writ of certiorari to remove a resolution of the Common Council 
of Newark in regard to the use of Broad Street for market pur- 
poses. The resolution was as follows: 

Resolved, that the market clerk be and he is hereby instructed not to collect fees on and 
after the fifteenth day of July, £886, from any person or persons on Broad Street, except 
from such as in his judgment are growers of the produce so offered for sale and that the 
hours in which such parties may occupy the street for the sale of produce shall be as follows: 
From May 1 to Nov. 1, from 8 P. M. until 8 A. M.; from Nov. 1 to May 1, from .7 P. M. to 
g A. M. 

Mr. Henry insisted that the resolution was invalid as being i in 
restraint of trade and especially because it discriminated between 
one class and another. 

JUDGE DEpuE said to Mr. Coult that he need not discuss the 
question of the right to use the streets for market purposes 
but only the question whether the resolution was not invalid 
as attempting to regulate a nuisance. 

Mr. Coult said the ordinance did nothing but direct the clerk 
of the market not to issue licences to obstruct in streets except in 
certain cases in which it was thought not to be injurious to the 
public. 

JupGE DEPvE suggested that the ordinance attempted to regulate 
what was undoubtedly a public unisance. 

Mr. Coult said he had no desire to insist that the city hada 
right to permit any person to obstruct the streets, and that he sup- 
posed the applicants did not desire to question that power. 

Mr. Stevens, in reply, insisted that it was by no means clear that 
the city had no right to authorize the use of the streets for a 
market place. 

JupGE DepvE said that it was decided by the Supreme court 
that the council had no right to authorize a public nuisance, and 
that the standing of a wagon for sale of goods was a publie nui- 
sance. 

Mr. Stevens suggested that the charter gave power to designate 
the streets as a market. He said it had been the custom from 
time immemorial in this country and in Europe and in particular 
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in the city of Newark for people to use the streets for public 
markets, and for the cities to authorize and regulate this. The 
city charter was drawn in view of these facts, and it expressly 
refers to this custom and authorizes it. He then went on to show 
how the city by ordinance had regulated and permitted this 
custom. 

JUDGE DepvzE interrupted Mr. Stevens, and said he had no doubt 
that he would allow the writ. He said if the resolution simply 
forbade the taking a license fee from any one he would not think 
it worth while to interfere, but he would allow the writ on the 
ground that the ordinance is a nuility because it is an attempt to 
regulate a public nuisance. It was held by the Supreme court in 
State v. Laverack, 5 Vr. 201, that this wasanuisance. I will allow 
the writ to take up the resolution and also the ordinance. 

Mr. Stevens said he did not desire to take up the ordinance. 

JUDGE DEPUvUE said he would not grant the writ unless the ordin- 
ance also was removed. He thought the resolution was an utter 
nullity, and it was not worth judicial consideration. 

Mr. Stevens said he desired to ensure equality between the dealers 
in the market and the growers of produce. He did not want a 
certiorari which would give the growers an opportunity to pay 
license and use the street, pending the decision while the other 
parties nad not. The Judge said he thought they were both on 
an equality and that he would take care that they were. He 
thought neither of them had any rights and that the resolution 
could give them none. 


Habeas Corpus Cum Causa—Notice—Security for Costs—Steps in 
the Cause. 

Mr. F. W. Stevens applied for a writ of habeas corpus cum 
causa to remove a case from the Circuit to the Supreme court. 

JuDGE DEPUE required him to give notice to the counsel on 
the other side. He said he had a right to be heard as to the 
sufficiency of the bond and also as to whether the case was re- 
movable. 

Mr. Stevens suggested that he wished to demand security for 
costs, and did not wish to waive his right. 

JupGe DepveE said the present motion was not a step in the 
cause in respect to the demand of security. 


Commitment of Insane Prisoners to Lunatic Asylums. 


JUDGE DEpvE said: In regard to sending prisoners confined in 
the Essex county prison or the Essex county penitentiary to the 
lunatic asylum in this county, I can not find that I have any such 
power. The only act I find is that of March 3, 1880. This 
relates only to insane paupers or persons in indigent circum- 
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stances, and provides for placing them in the county asy- 
lums instead of the State asylums. Consequently I have no nower 
to transfer prisoners from the county jail to the county lunatic 
asylum, and the orders I have made for that purpose are rescinded. 
As to the power to transfer to the Morristown asylum, I have great 
doubt of the power to make the transfer. The only authorities 
relate to transfers from the State prison to the State asylums. I 
will make no orders transferring prisoners from the county jails to 
either of the State asylums until further advised. The county 
lunatic asylum is an institution established without any statute, 
and I have regarded it, and I think the freeholders have regarded it 
as a part of the system for the support of the poor, as a place for 
the care of certain kinds of poor. There is no power therefore to 
detain any one there except as paupers. 


N. J. COURT OF ERRORS AND APPEALS, 
[Notes of Decisions rendered July 19, 1886. | 











HAYES v. PARKER. 
Infancy—Repudiation of Release by Infant—Estoppel. 

REED, J., delivered the opinion of the court. There were two 
questions in this case: First, As to the age of the person who 
signed the release given by him to his guardian on a sale of land 
and settlement of acconnts. And second, whether the infant can 
be permitted in this case to repudiate the release which he had 
made. As to the first it was held that the plaintiff was an infant. 

As to the second, Judge Dixon said: At law the lease was bad. 
Representations by the infant that he was of age make no differ- 
ence. In equity the rule is different, but there are some excep- 
tions. The vice chancellor states the rule very clearly, though in his 
opinion the facts did not authorize him to consider this case among 
the exceptions, but in this I differ from him. I think the infant 
is debarred from asserting his infancy. The judge then recited the 
facts, and said: This does not present a case in which the guardian 
settled with the infant for less than the value of the property. In 
the haste of the infant to obtain his property the guardian was 
induced to give up a remedy over against the surety. The value 
of the property was carefully considered. The infant practiced 
deception that was not discoverable. He cannot be allowed now in 
a court of equity to repudiate the release. ‘ Decree reversed. 





THE CAMDEN AND ATLANTIC RAILROAD CO. v, THE MAYS LANDING AND EGG 
HARBOR CITY RAILROAD COMPANY, 


Corporation— Ultra Vires—EHstoppel. 


Van SyoxeEt, J., delivered the opinion of the court. The ques- 
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tion in this case involved the right of a railroad company to repu- 
diate a release of a branch line. The first question was whether 
the lease was ultra vires. The judge said the main line having a 
ight to construct a railroad, this includes a right to purchase the 
same line if built by another company, and also includes the right 
to lease. This has been determined by the Supreme Court of the 
United States, but the time limited for the main line to construct 
a road had expired by limitation, and hence the main line had no 
power to make the lease. The lease was, therefore, ultra vires. 
The next question was, whether the lease was made good by the 
consent of every stockholder. The judge cited the English cases 
and the New York cases, and the decisions of the Supreme Court 
of the United States, and discussed the subject at great length and 
decided that since this was a subsisting contract actually executed 
and having the consent of all the stockholders, it is good as against 
innocent third parties, and unimpeachable except at the instance of 
the state. The decision of the court below was affirmed. 

DEPUE, J., dissented. He said (orally), Iagree that the transaction 
is ultra vires. I agree also that where a consideration is executed 
the defence of wltra vires will not be allowed to prevail, but I do 
not agree with them that in this case the contract is executed so as 
to bar the defence of ultra vires. I think the case is precisely 
similar to Thomas v. Railroad Company, 101 U. 8. Inthe cases in 
our sister states the act was not one which the corporation had no 
power to do, but was one that was done in a manner not author- 
ized. Referring to 97 New York, the consideration in this is not 
paid, for on the rescision of the contract the leased property would 
remain in the same condition. I think the case is governed by the 
authority of Thomas v. Railroad Company and that the decree 
should be reversed. KwNappP, J., also voted to reverse. 

The following is the judge’s syllabus of the opinion of the 
majority of the court : 

1. When a transaction is complete and the party seeking relief 
has performed on his.part, the plea of wltra vires by the corpora- 
tion, which has acquiesced in it, is inadmissible in an action 
brought against it for not performing its side of the contract, in all 
those instances where the party who has performed cannot upon 
rescission be restored to his former status. 

2. The state may interpose its authority at any time and compel 
an abandonment of the act in excess of power, and if need be 
revoke the charter of the company for its usurpation. 

3. When the state challenges the legality of the transaction the 
paramount and only question is, whether it has bestowed upon the 
company the requisite authority to engage in it? When the ques- 
tion arises between the company and the other party to the con- 
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tract, other legal principles apply in determining whether the con- 
tract shall be observed. 

4, The liability of the company does not rest upon the doctrine 
of ratification, which in ordinary legal acceptation applies to such 
contracts as a party has authority to make, but upon acquiescence, 
on which the other party has acted, so that he cannot be restored 
to his former status, and thereby the company is precluded from 
interposing its own infirmity as a defense. 

5. Under the circumstances presented by this case, the agreement 
must be dealt with as a contract executed substantially on both 
sides. 





RYLE v. RYLE. 


Trusts— Hvidence. 


Drxon, J., delivered the opinion of the court. The question 
was, whether certain shares of stock transferred by John Ryle to 
William Ryle were held in trust by William for John. The action 
was brought after William’s death against his widow who was 
also his administratrix, but held the stock in her own name. 
The agreement for the transfer of the stock was made orally early 
in July, but a written transfer was delivered July 31st. The wiit- 
ten transfer was absolute in its terms, but the complainant alleged 
that the transfer had really been made in trust, and that the 
written transfer was made absolute in form at the request and 
upon the threats of William in order that the business might be 
managed by him to better advantage, and that he might appear 
to the world to be the owner of the stock. Judge Dixon said: We 
think the enquiry is not concluded by the words of the instru- 
‘ment. The transaction was complete twenty days before the exist- 
ence of the writing, and it is therefore subject to the probative 
force of the facts of the circumstances in which the parties were 
placed. He then discussed the evidence furnished by the circum- 
stances, and not that of the complainant herself, and concluded 
that William held the stock in trust. He said, William was trus- 
tee on July 31st, and the letter signed by Johu on that day obtained 
by threats does not divest William of his trust capacity. In view, 
however, of the peculiar character of the trust and the great profit 
in the execution of it, the court thinks that one-third of the stock 
should be retained by the trustee as his compensation for his man- 
agement of the property. The evidence of the complainant is 
competent, because the defendant, although she succeeded the 
deceased as legatee, has had the property transferred to her own 
name individually. The decree should be reversed and modified 
according to thisopinion. Macerz, J., dissented, saying the decree 
should be reversed wholly. I cannot see evidence sufficient to 
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overthrow the written assignment except that of the complainant 
who failed to attack it until the lips of the other party were closed 
by death. 

The following is the judge’s syllabus of the opinion of the 
majority of the court: 

The defendant's testator was a creditor of a corporation, the 
stock of which was owned by the complainant; thereupon the 
complainant assigned to the testator a majority of the stock, upon 
an understanding that the latter should manage the affairs of the 
company until its financial condition was improved, holding the 
stock for the benefit of the complainant. While in possession of 
the stock, the testator informed the complainant that, unless the 
latter would execute to him an absolute assignment of the stock, 
he would withdraw from the management and besides would make 
such representations as would injure the complainant in his busi- 
ness. By these means the complainant was induced to execute the 
assignment. Held, that the complainant was at liberty to rescind 
the assignment on equitable terms. 





WILKINSON v. THE MANAGERS OF THE NEWARK SAVINGS INSTITUTION. 
Liability of Managers of Savings Bank—Surety—Agency— 
Settlement. 

Drxon, J., delivering the opinion of the court, held that the 
demurrer should be overruled and the decree affirmed. The bill 
was filed against the managers of the Newark Savings Institution 
for loss of securities wrongfully deposited with Fisk & Hatch, 
bankers, and lost by them, and it alleged that a settlement had 
been made with Fisk & Hatch without the consent of the managers, 
and that certain securities had been received in satisfaction, together 
with some money, but that a large loss had occurred. The demur- 
rer was put on the ground that it did not appear that the securi- 
ties on being converted would not prove good, and also that the 
settlement having been made with Fisk & Hatch by the receiver 
without the consent of the managers destroyed the remedy of the 
managers against Fisk & Hatch and relieved them from the liabil- 
ity of the receiver. The court held that the fact that the securi- 
ties have not been converted into cash and may prove good does 
not affect the claim. It remains true that the assets are and have 
been $400,000 less than they would have been. They held also 
that there is no inconsistency in the complainant’s claim against 
the managers and his release of Fisk & Hatch. The complainant’s 
claim against the managers is not a claim for a debt, but a claim 
against an agent for making an improper loan. This claim is en- 
tirely consistent with the claim against Fisk & Hatch for the loan. 
The release of the claim for the loan does not release the claim 
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against the agents for the improper making of the loan. The man- 
agers were not sureties for Fisk & Hatch with respect to the loan ; 
their liability was entirely independent and was not effected by 
the release. 

The official syllabus is as follows: 

The bill charged that the defendants, as managers of The Newark 
Savings Institution, had improperly loaned the corporate funds to 
F. & H. without adequate security, and that the receiver had been 
compelled to accept from F. & H. in settlement of the loan, securi- 
ties which then were and ever since had been worth $400,000 less 
than the sum loaned. It sought to hold the defendants responsible 
for the loss. On demurrer to the bill, Held, that a loss was suffi- 
ciently averred, although the securities were not yet turned into 
cash ; that, by settling with F. & H. for the loan, the receiver was 
not barred from his claim against the managers for their default ; 
that F. & H. were not necessary parties to the suit. Held, also, 
that one of the managers having died after the alleged conduct, 
his executors were responsible in his stead. 





WILKINSON v. BAWERLE. 
Corporations may make preferences. 


Dixon, J.: In the absence of express prohibition the current of 
authorities shows that a corporation may make preferences and 
make conveyances while insolvent. These preferences and con- 
veyances were forbidden by the act of April 15th, 1846, R. 8. 129, 
section 2. If the legislative scheme now in force contains the same 
provisions the conveyances and preferences stated in this bill are 
void. The revision dves not contain this section; the revisers’ draft 
did. The acts are included in the act concerning corporations, 
Rev. 175. The act to prevent frauds by incorporated companies is 
expressly repealed. The section is therefore repealed and pref- 
erences are lawful unless they are forbidden in the general provis- 
ions of the act. We think the provisions are not sufficient. There 
are some claims which seem to assume that preferences are forbid- 
den especially in regard to confessed judgments. There is not 
enough to imply prohibition in the face of the express repeal of 
the act which contained the section. The cases vited by the Vice 
Chancellor are no longer authority. 

It remains to determine whether relief may be given in any other 
way. The legislature has changed the character of the corporate 
property. It used to be a trust for the benefit of all creditors. 
This is so no longer. ‘the property may be transferred and used 
to pay special debts, but the property remains a trust for the pay- 
ment of debts. It cannot be given away or sold below its value. 
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Whenever directors have diverted property they are liable for the 
Joss. They are liable for the difference in value. It devolves up. 
on them to show that the property brought its full, fair value. 


The case being heard on bill, answer and replication the com- — 


plainants are entitled to the benefit of the admissions in the 
answer, but the answer is not to be taken as true in support of the 
defendant’s case not responsive to the bill. 





BARKER v. RICHARDS. 
Practice. 


BEASLEY, C. J., said: There is a technical mistake in the decree 
below, obvious on the face of the papers, a mere clerical error. It 
will be and ought to be corrected in the Court of Chancery. This is 
the practice in the court below. It is not ground for appeal, but 
for application to the Chancellor. Decree affirmed. 





MAYOR OF NEW BRUNSWICK ». FITZGERALD. 
Constitution — Classification of Cities. 


BEASLEY, C. J., stated briefly the points decided and said an opin- 
ion would be filed. He said the case related to the displacement 
of policemen. The court below held that the act prohibiting the 
removal of the policemen was constitutional and that the removal 
was illegal. The question arose whether an act applying to cities 
alone was constitutional. It was held below that it was. In this 
we concur. It has already been so decided and this question is 
not open for discussion. It was also held below that the act was 
not too narrow in applying only to those cities in which the po- 
licemen hold office at the pleasure of the city government and not 
for a definite term. In this also we concur. Judgment affirmed. 
The Chancellor dissented, reading a long opinion. He said he 
thought the application of the statute to cities, and not to towns 
and boruvughs, was a classification not allowable. And also that 
the designation by the statute of the special cities in which police- 
men hold office by virtue of the will of some municipal body was 
clearly an improper classification and amounted to special legisla- 
tion. He said that the fact that the policemen hold office in any 
city for a certain term does not constitute them a class for legis- 
lation. 

The official syllabus is as follows: 

A statute regulating the police departments in all cities of the 
state is a general law and is constitutional. 

A statute declaring that no policeman in any city of the state 
shall be removed except for cause and after hearing, is general and 
constitutional. 
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ZABRISKIE v. WOODRUFF. 
Counsel Fees. 


Opinion by the Cuter Justice. He said: This is a suit for 
costs and counsel fees. There was evidence of an agreement to pay 
a specific sum. The court told the jury that if there was such an 
agreement the plaintiff was entitled to recover. This was in ac- 
cordance with the judgment in Hopper v. Ludlam, 12 Vroom. 
Judgment affirmed. 














GORDEN », STATE, 
Perjury—Evidence—Court and Jury. 


Per Curiam. Ona trial for perjury the court below charged the 
jury that the court must decide whether the evidence was material 
to the issue. The evidence was material. The court was clearly 
right in the charge. Judgment affirmed. 
















SCHULTZ v, THE TURNPIKE Co. 
Turnpike—Action for Tolls—Hvidence. 


THE CHANCELLOR said: This suit was for tolls. The plea was, 
that the company had not kept the road in repair. There was a 
question as to the admission of evidence. The over ruling of cer- 
tain questions was excepted to. It does not appear what the evi- 
dence was to which these questions related. We cannot say that 
the question should have been admitted. The fact that the com- 
pany has not complied with its charter or has not kept the road in 
order is no defense toa demand for tolls. The only liability of 
the company is to the public. The public may proceed by indict- 
ment or by quo warranto. There is alsoa prompt and speedy 
remedy in an application to a judge, who shall appoint freeholders 
who may order the gates open. Judgment affirmed. 

Dixon and Reid, JJ., voted to affirm, but suggested that they 
did not altogether concur with the Chancellor, because since this 
was a public highway before it was a turnpike, they are not pre- 
pared to say that an individual could not allege that the compa- 
ny’s right to take toll had never accrued. 
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—_-—— v. ZULICK. 
Corporation—Defect in Incorporation—OCorporation de facto. 


The plaintiffs allege that by reason of defects in the certificate of 
acknowledgment in the certificate of the organization of a corpora- 
tion, the incorporation is void and the directors are liable as part- 
ners. The liability was placed on this ground alone. 

The court said: In the absence of a statutory provision that in 
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default of strict performance of all conditions, the shareholders 
shall be liable they will not be held liable. The corporation hav. 
ing taken proceedings colorably in pursuance of law and having 
organized and used their privileges are a corporation de facto. The 
corporative existence can only be attached directly. Cases cited 
and distinguished. Distinction taken between this case and cases 
in which the conduct of the parties was a fraud upon the act of in- 
corporation and there was no colorable incorporation. 





THE NATIONAL BANK OF REPUBLIC OF NEW YORK v. EDWARD C. YOUNG, RE. 
CEIVER OF THE JOSEPH DIXON CRUCIBLE CoO. 
Corporation—Commercial Paper—WNotice. 

(Official Syllabus.) 

1. A corporation created for the purpose of carrying on a manu- 
facturing business has implied power to make negotiable paper for 
use within the scope of its business, but no power to become a 
party to bills or notes for the accommodation of others. 

2. Where a corporation has power under any circumstances to 
issue negotiable paper, a bona fide holder hasa right to presume 
that it was issued under the circumstances which give the requi- 
site authority, and such paper is no more liable to be impeached 
for any infirmity in the hands of such holder than any other com- 
mercial paper. 

3. Mere notice of facts such as would put a prudent person upon 
inguiry, which inquiry, if pursued, would have disclosed the infirm- 
ity of the paper, is not sufficient to impeach the title of the holder 
of negotiable paper taken for value before maturity, so as to let 
in defences to which the paper would be subject in the hands of 
the original pariy. 

4. The right of such a holder to recover can be defeated only by 
proof of such circumstances as show that he took the paper with 
knowledge of some infirmity in it, or with such suspicion with 
regard to its validity as that his conduct in taking it was fraudu- 
lent. 





GEO. G. LENNING v. THE OCEAN CITY ASSOCIATION. 


Dedication for Camp Meeting Purposes—Implied Covenant. 
(Official Syllabus.) 

The defendant, a religious camp meeting association, having laid 
out and mapped its seaside property into lots, reserving a tier of 
blocks, extending from the ocean westward, as a ‘‘camp ground ”’ 
for religious services and tenting purposes, and having sold to the 
complainant lots by this map fronting on the blocks so reserved, 
whereon he erected a summer residence; Held, that the associa- 





a -——_— 8 St OCF 


anu- 
r for 
me a 


es to 
sume 
q Wi- 
ched 
com- 


[pon 
irm- 
Ider 
) let 
is of 


, by 
vith 
vith 
du- 


COURT OF ERRORS AND APPEALS, 251 


tion had thereby entered into an implied covenant with the com- 
plainant that these blocks should be devoted to the uses indicated, 
and that it had no right to divide these blocks into lots for the 
purpose of leasing them for a term of years with the privilege of 
erecting thereon permanent cottages. 





TIMOTHY DWYER (WHO SUES BY ANTHONY DWYER HIS NEXT FRIEND) v. 
THE N. Y., L. E. & W. RAILWAY CO. 


Crowd on a Ferry Boat. 
(Official Syllabus.] 

If a person in leaving a ferry boat voluntarily joins a crowd 
which is so dense as to prevent him seeing where he treads, and 
voluntarily proceeds with such crowd, and is injured by his foot 
being caught between the boat and the dock, such conduct per se 
manifests contributory negligence. This being the case the plain- 
tiff should be nonsuited. But if the voluntariness of the plain- 
tiffs joining such crowd or of his remaining in it be in doubt, the 
question of contributory negligence must be submitted to the jury. 





THE CUMBERLAND MUTUAL FIRE INSURANCE CO. v, DAVID GILMAN. 


Evidence— Written Instrument—Insurance. 
(Official Syllabus) 

The general rule of evidence is that the existence and legal force 
of a written instrument forming the basis of the issue cannot be 
proved without its production orits absence being accounted for, 
by the admissions of the defendant being the party who executed 
such instrument. But held, as an exception to such rule, that the 
admission of a party insured contained in the proof of loss which 
was required to be furnished to the company under oath and to 
act forth the policies existing on the premises, was admissible to 
prove the existence of such policies. Where a condition of insur- 
ance was, that if the property should be reinsured a written sanc- 
tion thereof should be obtained from the company within ten days, 
a complete defense was not established by showing the mere fact 
of the existence of an unauthorized reinsurance without proving 
that the same had been in existence at least ten days before the fire. 





EDWARD B. HUMPHREYS v. THE MAYOR AND COUNSEL OF THE BOROUGH 
OF WOODSTOWN. 


Error—Charge of the Court—Road Return. 
(Official Syllabus. ] 
The charge of the court, or refusal to charge can be assigned for 
error, only when the party objecting or requesting is injured by 
the ruling. A recorded road return cannot be attacked collaterally, 
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and cahnot be adjudged void except in direct proceeding to set 
aside. Ifa request to charge be not supported by any evidence in 
the cause it is not error for the court to refuse to charge as request- 
ed. The 78th section of the road act refers to cases where no part 
of the road has been opened and used. The court has the right to 
put in proper legal form a verdict, if it be not changed in substance. 





KIRKPATRICK, RECEIVER, v. JOSEPH McELROY. 
Partnership—Receiver—Parties—Limitation. 


1. An adverse decree in a suit for a share of the profits of part- 
nership business as compensation for services rendered to a firm is 
not a bar to an action upon a guantwm meruit for the value of such 
services. 

2. A receiver appointed for the settlement of partnership affairs 
at the suit of the personal representative of a deceased partner, 
with power to collect and receive all moneys and property of the 
firm, and out of the proceeds to pay the debts of the firm, super- 
cedes the surviving partner in the possession and control of the 
partnership effects and in the authority to settle up the partner- 
ship affairs. Such a receiver is a necessary party to suits affecting 
partnership property and ina proceeding in chancery by a creditor 
for the payment of a firm debt out of partnership assets in the 
receiver's hands, a judgment at law against the surviving partner 
recovered after the receiver was appointed is a nullity. 

3. The appointment of such a receiver being for the benefit of 
all firm creditors, in analogy with a creditor’s bill, suspends the 
running of the statute of limitations in equity against claims by 
firm creditors for the payment of partnership debts out of the tirm 
assets in the receiver’s hands. 





BEATTY, ET AL. v. THE TRUSTEES OF THE CORY UNIVERSALIST SOCIETY AT 
SPARTA, ET AL. 


Executors—Effect of order passing final account— Bequests. 
(Official Syllabus.) 

A testator made various bequests expressed in dollars, and there- 
upon directed that the legacies should be paid by his executors to 
the legatees, ‘‘in notes, or bonds and mortgages, transferred to 
them with their respective value at the time.’’ Held, that the 
securities were to be transferred at their fair intrinsic value, and 
not at the amount due upon them. 

[N. B.—This is not all the court decided. The chief point of the 
case was the question, whether executors whose account was filed 
as a joint account and passed by the Orphans’ Court in 1871, and 
who had paid all the legacies but two, and had a decree against 
them for the payment of one of these, should be permitted, on bill 
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filed in 1878, to have their account opened, and show that'the 
securities retained were not worth what they thought they were, 
and that they had suffered losses. The Chancellor held that the 
order of the Orphans’ Court was binding, and that the failure to 
collect securities was not a mistake for which they could obtain 
relief six years afterward. See 12 Stew. 452. The Court of Errors 
held that the evidence showed that the executors did not all sign 
the account, and that they did not mean it for a joint and final 
account, and that they were not bound by it, and the court said, 
that with this decision must fall the decree of the chancellor hold- 
ing the executors responsible for the loss of securities. —ED. | 





HOBOKEN LAND AND IMPROVEMENT CO. v. LALLY. 
Contributory Negligence. 


The error assigned was in refusing to non suit the plaintiff on the 
ground of contributory negligence. The plaintiff left his horse 
a few minutes unattended on a ferry slip at night, without looking 
to see whether there was a chain in front of himornot. Thére 
was no chain and the boat was notin the slip. The horse started 
and went into the river and was drowned. Held, noerror. The 
court said the plaintiff could hardly have been more careless. 





OTHER CASES DECIDED. 


Hand v. Jersey City. Affirmed. 

Chamberlain v. Manning. Affirmed. 

Moore v. Diament. Affirmed. Opinion by REED, J. 

Park v. Grant Locomotive Works. Affirmed on opinion below. 

Beckham v. Hilyer. Opinion by chief justice, not read. Venire 
de novo ordered. 

First National Bank of Jersey City v. Fifth Ward Savings Bank 
and Fifth Ward Savings Bank v. First National Bank of Jersey 
City. Both casesaffirmed. Drxon, J., dissented as to second case. 

Moorehead v. National Bank. Affirmed. 

Vail v. Jamison. Opinion by Maatx, J. Order giving proceeds 
to chattel mortgagee. Affirmed. 

Farrier v. State. Affirmed for reasons given below. 

Govern v. State. Relating to office of director at large of board 
of freeholders. Affirmed. Paterson, J., dissenting. 

Cooper v. Murray. Opinion by the chancellor. Judgment 
affirmed. The conduct of the judge and re-calling and charging 
the*jury in the absence of the plaintiff and his counsel is not error. 
Parties are supposed in contemplation of law to be in court until 
the verdict is rendered and recorded. 
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Landis v. Landis. 
Rudderon v. Rudderon. 


Affirmed for reasons given below. 
Application fora re-argument granted 


on the ground that the court is satisfied that the whole case on the 
record was not presented to the court on the former argument. 


Keim, et al., Receivers, v. Little, Receiver. 


but without prejudice. 


Petition dismissed, 


Commissioners v. Todd. Re-hearing denied. 


Dolton v. Camden Building and Loan Association. 


Opinion to be filed. 


Stanford v. Lyon. Laid over. 


Reversed. 
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MISCELLANY. 


ACTION ARISING OUT OF LAW - 
FUL ACT WHICH AFTER- 
WARDS CAUSES DAMAGE, 


We do not know a more interesting case 
than Darley Main Colliery Co. v. Mitchell, 
11 App. Cas. 127. The facts are simple. 
The appellants (the defendants in the action) 
are lessees of coal running under land owned 
by the respondent (the plaintiff in the action). 
In 1868 the appellants worked the coal so as 
to cause a subsidence in the respondent’s 
land. The damage thns caused was then 
repaired by the appellants. The appellants 
never worked the coal after 1868, but in 
1882 a further subsidence took place causing 
further damage to the respondent’s land. 
This further subsidence would not have 
taken place unless an owner of adjoining 
land had worked his coal there. On the 
other hand, if the appellants had left suffi- 
cient support under the respondent’s land 
the working by the adjoining owner of his 
own land would have done the respondent’s 
land no harm. 

In 1882 the respondent brought an actioa 
for the injury done to him by the original 
working of the coal by the appellants, com- 
bined with the further subsidence of the land. 
The appellants raised the defence of the 
statute of limitation. 

In the Queen’s Bench Division, Hawkins, 
J., following Lamb v. Walker, 3 Q. B. D. 
389, gave judgment for the defendants, the 
present appellants. The Court of Appeal 
(14 Q. B. D. 125) reversed this decision, and 
gave judgment for the plaintiff, the present 
respondent. The House of Lords has now 


upheld the judgment of the Court of Appeal, 
and (Lord Blackburn dissenting) has in 
effect laid down the principle that in such 
an action the cause of action in respect of 
the further subsidence does not arise till 
the further subsidence occurs, and therefore 
a new right of action accrues to the owner 
of land which subsides through the working 
of adjacent land of an adjoining owner when 
and as each subsidence occurs, though more 
than six years may have passed since the 
working which causes the subsidence. One 
may perhaps generalize the principle laid 
down by the House, and state it in the fol- 
lowing form: . 

Where a cause of action results from an 
act not unlawful in itself but which becomes 
actionable because it causes damage to an- 
other, there the person damnified has a new 
cause of action whenever the original act not 
actionable in itself causes new damage, 7. ¢. 
the cause of action is not the original act but 
the original act and the resulting damage. 
If, that is to say, A’s right to sue X depends 
on X’s act having caused actual damage to 
A, then as often as new damage is caused 
A has a new right of action. Anyone who 
reads Durley Main Colliery Co. v. Mitchell 
will at once perceive that the House of 
Lords affirms the principle just stated wholly 
in reference to actions like Backhouse v. 
Bonami (9 H. L. C. §03), for damage caused 
to land by the withdrawal of support. But 
it is difficult to believe that a principle in its 
nature of very general application can be 
restrained to actions for one particular kind 
of injury. To this it must be added that the 
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MISCELLANY. 


conclusion arrived at by the House in the 
Darley Main Colliery Company v. Mitchell 
is, if not an inevitable, at least a natural 
deduction from the doctrine established by 
Backhouse v. Bonomi, and that this deduc- 
tion has in substance been anticipated by 
Cockburn, C. J., in Lamb v. Walker, 3 Q. 
B. D. 389. One class of cases evidently 
covered by this decision is that of which 
Rylands v. Fletcher is the type. See per 
Lord Halsbury at p. 133. 

The validity of a principle ‘‘ laid down,” 
to usc the words of Lord Halsbury, “‘ by a 
tribunal from which there is no appeal and 
which is bound by its own decisions, cannot 
be practically discussed in this country. 
Still the elaborate dissenting judgment of 
Lord Blackburn in Darley Main Colliery 
Co. v. Mitchell suggests one or two reflece 
tions, First, the difficulties in which the 
House found itself involved when dealing 
with the line of cases, of which Darley Main 
Colliery Co. v. Mitchell is the last, are at 
bottom exactly the same that logicians have 
had to meet when determining what consti- 
tutes a cause. Law, as we have more than 
once pointed out in this review, is simply 
applied logic, and the practical difficulties of 
judges are closely akin to the speculative 
problem of logicians. Secondly, Lord 
Blackburn is certainly right in the assertion 
that the judgment of the House of Lords in 
Backhouse v. Bonomi does not necessarily 
involve the corollary upon it contained in 
the Darley Main Colliery Co, v. Mitchell, 
Thirdly, the judgment of the House in the 
last case suggest startling consequences and 
will lead to speculative actions raising new 
points of theoretical interest. Is it or is it 
not possible to bring repeated actions for 
every separate damage which may result 
from the same slander? X says of A that 
he has been guilty of ungentlemanlike and 
dishonorable conduct. This leads M to 
refuse to take A into his employment on 
Monday. It also leads M to refuse a year 
later to let A have any share in a business 
transaction which would have been profitable 
to A. Does A on each of these occasions 
acquire a separate and independent right of 
action against X? It appears, in fact, to 
have been ruled by Maule, J., in an unreport 
ed case, that where the speaking of words 


not actionable fer se is followed by special 
damage, the special damage is the causé 

action, and not the uttering of the words; i 
so, a fresh action lies, see per Lord Bram- 
well, then L J., 7 Q. B. D. 436, and in this 
case at p. 145. Again a railwny company 
through the negligence of their servants 
cause an accident to a train, and A, a pas- 
senger, in consequence has his leg broken, 
He sues the company and recovers dam- 
ages. A year later A begins to suffer from 
paralysis which has been caused by the shock 
of the accident. Can A bring a second 
action for a second wrong, namely for new 
damage caused by the original act of negli- 
gence? Lord Bramwell seems to say no, 
see p. 144. And so of all other cases where 
actual damage is the gist of the action. The 


one thing which is certain is that Darley 
Main Colliery Co. v. Mitchell will suggest 
various new experiments on the part of astute 
practitioners.—Law Quarterly Review. 





THE FIFTH DISTRICT OF NEWARK, 


Judge Fort resigned the office of judge of 
this court during the session of the legisla- 
ture, but his resignation was to take effect 
on the confirmation of his successor. The 
governor appointed Henry F. Géken to 
succeed him, but the Senate failed to con- 
firm the appointment. After the adjourn- 
ment the governor again appointed Mr. 
Géken, and he received a commission and 
took the oath of office. It was insisted that 
Judge Fort’s resignation has not taken effect, 
because the condition was not fulfilled. The 
governor maintained that such a condition 
was ineffectual, and that the resignation was 
complete and that was Mr. Géken the lawful 
judge. The opportunity to have this ques- 
tion settled was lost for Judge Fort being 
desirous of leaving the bench gave it up to 
Goken. 





OBITUARY. 


ABRAM M. HASSELL. 

The bar has suffered a serious loss in the 
death of Mr. Hassell. It isaloss that began 
some years ago when the beginning of thé 
fatal disease impaired his strength and pre- 
vented him from doing all that his zeal, 
industry and ability would have led him to 
do if he had had the physical strength to do 
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it. WHe worked on bravely and patiently 
did much good work, carefully using his 
failing strength to the best advantage. He 
worked on to the last and then passed away 
so suddenly that. it came as a shock to his 
companions at the bar. The following is an 
account of the action of the Bar of Essex 
County taken on hearing of his death. 

The meeting was held in the Circuit room 
on Monday, July 25th. Judge Depue was 
chosen chairman and Samuel J. McDonald, 
Secretary. Judge J. Frank Fort announced 
Mr. Hassel’s death in a few feeling remarks 
and Judge Depue appointed Messrs. Fort, 
Borcherling, Beecher, Boggs and Fitzgerald 
a committee to prepare resolutions suitable 
to the occasion, The committee reported 
the following, which was adopted : 

Again the legal fraternity of our county is 
reminded of the uncertain term of human 
life by the sudden, although not unexpected, 
death of our associate and brother, Abram 
M. Hassell. He was admitted as an attor- 
ney in 1875, and as counsellor in 1878. He 
practiced his profession with zeal and ability. 
He familiarized himself with his causes even 
to the minutest details He was courteous 
in his intercourse with his brethren, and 
although a constant sufferer, was cheerful 
in business life. He made few intimates 
but had the good will of all who knew him, 
His is an evidence of a promising and pros- 
perous professional career brought to an un- 
timely end by a constitutional disease that 
slowly but surely claimed him for its own. 
The best tribute we can pay him and the 
one we think he would prefer above all 
others is that he was a wise counsellor and 
a good lawyer, and his associates of the 
Bar regret his early demise. To his family 
we tender our sympathy and condolence. 
The committee would offer the following 
resolution : 

Resolved, That the Circuit Court be re- 
quested to enter the foregoing upon its min- 
utes and direct the clerk to transmit a copy 
thereof to the widow of the deceased. 


Judge Fort said Mr. Hassell was a good 
lawyer and a promising one. He spoke of 
his potent endurance, of his sufferings, and 
his fidelity to his clients; his good reasoning 
powers and‘his ability and zeal. 

Mr. Pilch said that Mr. Hassell served in 
the Union Army, and that he probably con- 
tracted the disease that ended his life while 
in the trenches before Petersburg. 

Judge Depue said Mr. Hassell was a good 


lawyer and a wise counsellor, and if it had 
not been for his ill health would have taken 
a prominent position among the members of 
the Bar. He ordered the minute spread 
upon the records and the meeting adjourned. 





BOOKS RECEIVED. 


CENTRAL REPORTER. Vol. I. Benjamin 
Vaughan Abbott, Editor. Rochester; 
Lawyers Co-operative Publishing Co., 
1886. pp. 1034. 

All cases determined in court of last resort 
as follows: New York Court of Appeals; 
New Jersey Supreme Court, Court of Errors 
and Appeals, Chancery and Prerogative 
Court; Pennsylvania Supreme Court; Mary- 
land Court of Appeals; Delaware Supreme 
Court, Court of Errors and Appeals and 
Court of Chancery; District of Columbia 
Supreme Court. 

This volume contains a great number of 
cases. The print issmall and there are more 
than a thousand pages and the volume is not 
very large. The opinions are reported in 


full and the dissenting opinions are added 
and in many cases the briefs of counsel. 


The head notes when not official are written 
by Mr. Abbott, whose well known ability as 
a maker of digests gives confidence in the 
accuracy of the statement of the cases. The 
volumes are issued in weekly parts. 

JurtspicTion. By Horace Hawe, San 

Francisco. Sumner, Whitney & Co., 1886. 

The law relating to the subject of jurisdic- 
tion of Courts, the means of acquiring juris- 
diction and the presumptions arising from 
the record, also the general nature and scope 
of the writs of injunction, mandamus, certio- 
rari, prohibition, me exeat, guo warranto and 
habeas corpus, and of the proceedings of con- 
tempt, taxation and eminent domain. 

All this and much more is in a “‘ pony” 
volume that may be put in the pocket, but 
it contains more than five hundred pages of 
closely printed matter, tersely written and 
well arranged, going over the subject of 
jurisdiction in logical order and then stating 
shortly the jurisdiction and power of the 
several courts, equity, common law, probate, 
etc., and afterwards dealing with the various 
jurisdictional writs mentioned in the title. 





